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This article examines the development of the English admiralty
court system from the time of William the Conqueror through the
Restoration in 1660 when the common-law courts became the domi-
nant judicial system. Section I discusses the historical roots of mari-
time law used in the High Court of Admiralty. This discussion places
the reception of maritime law, which was very unlike the native Eng-
lish systems in both substance and style, into perspective. Section II
describes the office of Admiral, the court system, and the bar, in addi-
tion to commenting on practice and procedure and giving detail on

the patrons of the court. Section II also explains the development of
these facets of the Admiralty Court, as well as some of the more
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-important features of the system of law as it existed in the middle of
the seventeenth century. Section I contains an explanation of the
cconflict between the common-law courts and the Admiralty Court.
This section focuses primarily on the efforts of Lord Coke to limit the
jurisdiction of the High Court of Admiralty and the ultimate success
of his supporters in achieving that goal. The conclusion comments on
the reasons for the downfall of the Admiralty Court and the signifi-
cance of the success of the common-law jurists.

I. THE RoOTS OF ADMIRALTY LAW

The body of law received into the English High Court of Admiralty
was, in most respects, foreign to England. Its traditions spanned
three thousand years of recorded history and had developed in regions
with great cultural differences from medieval England. Admiralty
law had evolved from custom and practice into relatively sophisti-
cated codifications. The basic principles of admiralty law were almost
universally understood in medieval continental courts by seafarers
and merchants alike well before their arrival in England. Because
admiralty law was relatively well developed upon its arrival in Eng-
land, it could be applied without reference to the developing English
common-law tribunals. This history played a significant role in the
High Court of Admiralty’s conflict with the common-law courts dur-
ing the Stuart period.

A.  Ancient History

It is important, especially in the context of later developments, to
remember that maritime law’ did not evolve due to any inherent
problem with ships themselves, but rather because of problems sur-
rounding the commerce conducted by ships.> Even during the prehis-
toric period, it was clear that trade between coastal and riverside
settlements could be conducted more easily by water than by land.

1. There is usually very little distinction made between the terms “maritime” and
“admiralty” today. However, there is some informal distinction made in usage by
practitioners. *“Admiralty” cases are often taken to mean actions in rem, or directly involving
ships, or events actually occurring upon ships or the water. Modern commentators also
usually connect the term with the English court system which is the subject of this paper.
“Maritime” is usually used in a broader sense, denoting actions which may arise out of events
or relations which take place either on a ship, or ashore as a result (not necessarily direct) of
the operations of a ship. THOMAS J. SCHOENBAUM, ADMIRALTY AND MARITIME LAW § 1.1
(1987) [hereinafter SCHOENBAUM]. '

2. Gordon W. Paulsen, 4n Historical Overview of the Development of Uniformity in
International Maritime Law, 57 TuL. L. REV. 1065, 1067 (1983).
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As a result, waterborne commerce developed very early in history,?
" and rules governing trade developed contemporaneously:

the purpose of these codes was to give all who engaged in
maritime trade a uniform understanding of their rights and
obligations, thereby minimizing surprises and supporting
rather than restricting trade. Because of the disputes which
1nvar1ably arose in trade, systems were developed very early
in the history of maritime commerce to resolve them and to
further interport shipping. A port that had an understanda-
ble, urbane and civilized method of resolving such disputes
in a way comprehensible to “outlanders” would be attrac-
tive to international trade and to merchants from other
ports.*

The earliest record of maritime law appeared in the Code of Ham-
murabi, the ruler of Babylon, and originated some time between 2000
and 1600 B.C.> The Code mentions ship leases, ship repairs and
marine collisions.® The Code, written in cuneiform and preserved on
clay tablets, represented compilations of earlier laws.” In fact, some
opinions suggest that the maritime subjects were largely derived from
earlier Sumerian laws.® It is fortunate for historians that these tablets
were preserved, because reliable evidence of maritime laws of any
kind effectively disappeared for a millenium after the Babylonians.”

3. Id

4. Id

-5.01 BENEDICT ON ADMIRALTY § 2 (Steven Fnedell et al. eds 7th ed. 1992) [hereinafter
BeNEDICT].

6. Id. The Code also dealt with one of the earhest forms of marine insurance as well.
Under this system, representatives of merchants, called “darmathas” (drummers), were sent
abroad with goods to exchange the merchant’s property for cash or other goods. '

At first, to protect the employer, the darmatha was required to pledge his wife,

children, and property as collateral in case he did not return with the expected

goods and cash. As the darmathas discovered that under this arrangement they

were bearing substantial risks that were not under their control, they sought

some relief from their employers.
ARTHUR L. FLITNER & ARTHUR E. BRUNCK, | OCEAN MARINE INSGRANCE 3 (1992). Ham-
murabi’s code outlined the rules governing the relationship between darmathas and the
merchants who employed them. Id. :

7. 1 BENEDICT, supra note 5, § 2 n.1.

8. Id. §2. Sumer was a civilization in lower Mesopotamia (now Irag), which developed
some time before 3500 B.C. The Sumerians are credited with-developing cuneiform, one of the
earliest forms of writing. The later Assyrian and Babylonian civilizations were composed
largely of ethnic Sumerians. John A. Brinkman, Sumer, in 18 WORLD BOOK ENCYCLOPEDIA,
972-73 (1992). ' o

9. 1 BENEDICT, supra note 5, § 2.
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- The commercial and military fortunes of various eastern Mediter-
anean civilizations waxed and waned from century to century, and
maritime supremacy passed from one group to another. The Egyp-
tians, whose influence peaked around 1400 B.C., controlled trade in
the Mediterranean for a period, as did the Minoans (ca. 1300 B.C.)'°
and the Phoenicians (ca. 1000 B.C.).!" Unfortunately, no real record
exists of the legal systems that these civilizations devised or the prac-
tices that they adopted to. facilitate commerce.'?

The city-state which seems to have had the greatest impact on the
maritime law of the ancient world was Rhodes, an island at the
entrance of the Aegean Sea between Turkey and Cyprus.!* Rhodes
was one of a number of trading posts established in the Mediterranean
by the Myceneans, an ancient Greek culture. The Rhodians were
renowned as a dominant force in eastern Mediterranean trade and
reached their peak infiuence around 300 B.C.** Their expertise in
maritime affairs extended not only to commerce, but also to the rules
according to which they operated their trades. Some authorities have
claimed that a Rhodian code existed as early as 900 B.C.'* This date -
is, however, largely unsubstantiated,'® but it is certain that whatever
form the Rhodian maritime codes took, they were probably solidified
into a body of practice between 500 and 300 B.C."

While no contemporary records of maritime codes remain from the
time of the Roman Republic or earlier Hellenic cultures, the Digests
of Justinian, completed in 533 A.D., provide great insight into the

10. GusTAVINS H. ROBINSON, HANDBOOK OF ADMIRALTY LAW IN THE UNITED STATES
2 (1939); see also 1 BENEDICT, supra note 5, § 2.

11. GuUsTAVINS H. ROBINSON, HANDBOOK OF ADMIRALTY LAW IN THE UNITED STATES
2 (1939); see also 1 BENEDICT, supra note 5, § 2.

12. Gustavins H. ROBINSON, HANDBOOK OF ADMIRALTY LAW IN THE UNITED STATES .
2 (1939); see also 1 BENEDICT, supra note §, § 2.

13. See Exhibit 1.

14. Rhodes, perhaps due to its commercial importance, retained its political independence
as the last free Greek state until it became incorporated into the Roman Empire in the year 44
A.D. 1 BENEDICT, supra note 5, § 2. . '

15. Alfred C. Coke, Admiralty Law, 8 CoLUM. L. REv. 172, 177 (1908}).

16. 1 BENEDICT, supra note 5, § 2; see also SCHOENBAUM, supra note 1; § 1-3.

17. Paulsen, supra note 2, at 1068. Some authorities maintain that a Rhodian maritime
code never actually existed. This theory is based on the fact that no records from any
surviving Mediterranean civilization actually contain or mention any codes. The earliest
surviving literature on the Rhodian codes was actually produced in the late Roman or early
medieval era. The strongest proponent of this theory was Robert D. Benedict. However, this
point of view tends to ignore the difficulty of finding or preserving such records, problems of
literacy in the ancient world, and the existence of oral tradition. On balance, it is probably
more accurate to think of a Rhodian tradition than an actual Rhodian code. See 1 BENEDICT,
supra note 5, § 3; see also SCHOENBAUM, supra note 1, § 1-3.
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Greco-Roman maritime practice.!®* The Greeks generally adopted
preexisting commercial customs and trade practices into their own
law.!® Because the two most important Mediterranean ports during
the Hellenic period were Rhodes and Alexandria, it is presumed
that the Rhodian code formed the basis of the Greek system of mari-
time law.2! The Roman legal system, which did not distinguish
between civil and maritime law, also made a practice of adopting
whatever laws were in general acceptance outside of Rome.?? For this
reason, the Rhodian codes probably formed the basis of Roman law
as well.?

The ancient codes contributed important concepts to the medieval
codes which followed. A number of legal solutions to uniquely mari-
time problems have been attributed to the ancient world—jettison and
general average,®* maintenance and cure, bottomry 25 and other basic
principles of maritime law and commerce. It is interesting to note,
however, that in the ancient world, the substance of maritime law
seems to have been developed by those actually engaged in commerce
rather than by kings and princes. The ancient world’s greatest contri-
bution to maritime jurisprudence was the idea that codifications, or
systematic collections of law, lead to predictability and certainty in
commercial activity. This concept gained almost universal accept-
ance in medieval Europe.

B.  Medieval and Later Codes

A fairly substantial body of records survived the Middle Ages, leav~
ing a much clearer picture of the later development of maritime law.

18. SCHOENBAUM, supra note 1, § 1-3.
19. Id '
© 20. 1d. Althongh Alexandria was in Egypt, it is important to remember that it was founded
by and named after Alexander the Great. Its legal system, therefore, presumably was more
Greek than Egyptian. '

21. Id

22. Id.

23. Paulsen, supra note 2, at 1069 “This matter must be decided by the maritime law of the
Rhodians, provided no law of ours is opposed to it.” Id. (quoting DiG. 14.2.9 (Volusius
Maecianus) (Charles H. Monro trans. 1909)).

24. See Glossary for definition of terms. The Digest of Julian mentions a ship whose rigging
was destroyed by fire en route to the port of Ostia. The vessel diverted to another port for
repairs and eventually proceeded to Ostia, where it delivered the cargo intact. The claim by
the shipowners, for what would now be called general average, was disallowed because “the .
expenditure was incurred in order to equip the ship rather than save the cargo.” Tony Weir,
Contracts in Rome and England, 66 TUL. L. REV 1615, 1617 (1992) (quoting D1G. 14.2.6.
(Julianus 86) (Charles H. Monro trans. 1909)).

25. See Gilossary for definition of terms.




